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Historical Investigation and Reflection on the Normative Model of Gift

ZHAI Yuan-jian & LUAN Zhi-bo

(College of Comparative Law, China University of Political Science and Law, Beijing, 102249;
Law School, University of Bologna, Bologna, Italy, 40126)

Abstract: The “promise & right of arbitrary revocation” model of gift literally stipulated by the Civil Code
seems to have caused a contradiction between the right of arbitrary revocation and the binding force of the debt.
This normative model is produced from the transformation in the process of transplantation of civil law, and it is
necessary to explain and reconstruct it by returning to the historical tradition. In Roman law, gift provides a “cause”
for the transfer of rights and has no independent legal effect. In modern law, the concept of cause has declined, and
the gift in Roman law has evolved into realistic gift, which requires the transfer of rights before the gift goes into
effect. In French law, notarized gift is designed as formal contract, but it is difficult to achieve the goal of “formal
contract” , thus notarized gift should only be applied with realistic gift in parallel. The “promise & right of
arbitrary revocation” model in China is actually the realistic gift, and it should be interpreted as “agreement
about gift causa & act of disposition” . In addition, China has also set up notarized gifts and gifts with the nature
of public welfare and moral obligations as a promise contract, both of which have the effect of generating debt. All
of those three sorts of gift stipulated by Civil Code constitute the “title” of the act of disposition.

Keywords: Gift Contract, Gift Cause, Models of Gift, Realistic Gift, Notarized Gift
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