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WE: RERAANNWEZAZRZREFRANS, G4HTEaNEE: §—, REF X HRRARE
(positive steps) MW LEHAFHMAMERREE; F-, EHEELRETERNELT, RELHEE
WAT A RIE Y, BERECEEANG S, REMEFLRRETY, e T EMT AE 4% ki
(unjustifiably augment the loss) JRBEIMAXNF AL FEEEEWAZ, WEETUEANAZ = EHNER.
BBEREANERTULRAMNELET. SREHH. TATSEATBNE. BEBEAT. THHF M LRI
IHEREFANER, ERATAREESE., HEBRRLTEY, BU—AEEA. 7 ARNRE N A RAE
AR, FEMRMNELNERTEAG. ERF7E, EREN T YEARENIEREH L ELLE,
REFERAFERZ ET BTN, TRNEEK, BEREH E “HE”, EXFLERAREEAN
THERGABEWEY —AHE, MEFA—ZREEZERE, FTATRKBMBERLANEEIHNEGERA, by
HAFTRREE, FTAFTERBRBEREAN NS, TEEL T IAEENTE, Ealy AWH Lk TEER
WA T T U,

KR REHRANF; FEENSE; FILET; BRLHE; BHE

FESES: D913 ICEKFRIRAE: A XEH4HS: 1000—8691 (2024) 01—0002—11

—\ BEREANENR. EXSI®

(=) BRERARK AN &9 by K

IRAE G MU B S Ao e i vk R Bk, fESe, (RREEIR) (55 2 hi) 26 350 ZMlE
TN DSk b, R I R S TRk A R R Y, SRS OO A RIR TS R, X
AT AIRA ]

TErhiE, (A NRIEFIRE RE ) (DU EAR CRE) )26 591 550 130T “HFA—TriEA)E,
X5 24 SR I SR LA BTG A SR GE S BB R, AR R AT SR
AORLAE , XA S U A RIA o TR r [ R ik i SR AR Al R AR S T 5 RO 2 40 A 40T,
AL EFIEAEREFTANNEERE . FIBIANUE, DBt Rk R R

(=) RERARAN 89 & L

M BRI 0 5% B SE BRSO ——32 N ISR S BRI , 50" AR08 (RN ) B9k A e
DA R, IR MU AT By — b Bl7 1 SR 2 B R IR 2 A A R T B, MO AN i,
R R T “HORBZ” (efficient breach ) fIBEIH, 75 A KHEAE a4 i FLEIAZ Brak sk Bk, ©

EEUH: AL RHFHRALAGHFELALARTRAND “RELSHYFEANGERRLFTAARL” CRAF:
22]ID820015) &9 B A R o
fEEET: BT, B, FERFEFRAE, FEXFDRBFHIL, LEAFRELFL,
O MRE: (BEBERKF) , b FEdidd, 20134, % 352 W,
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PRI ISR 132 AR e AR, WTIAT AL B RCRIEN . © sebr b, a2y ek 12 1
G2 NIUR)E, BREN S —28 5 TR R & [FEAT B RAY%L4: " (a greater benefit), d{H]
O LI A2 NI PR BRI BR, IBA, FERERM A5G sl TS T ass . X RFY—
i, SR, BT A2 N Y BRSO 3k i A BR ], FE R A S S5 AN
KESFARSFIE &, PSR, 7ErATRR T B 2Ad iy, ©

(Z) AR K AN &9 =% W AE

1. A5 0 HE N Y 3k B i 1 N AR A A2 . 28 A AT i A s . A2 45— 2 N AT 3RS iE
LY R CRAET R . A2 S A ] A S BT Ay T A A A I H 3 2 T I A
R, © TR, B (mitigation ) B BEE YRR BT AURESIRSC Y < X457 (the duty to
mitigate damages), @ Rif, XFPFEIRCLZHIHAT: X5 AR A REATHARE, PR A
ATRENH [ 25 X5, YRR A XS5, 7 O JEWIRSE (Famsworth ) . B A
TERX KRB 2 F I A —f 55 RGBS iR, (Hixy TS, W2 E I A RBGLE
T A RTE 2007 AT BT . RS2 35 5 R T X R BV AT DSk S 0 2R ZD AR I, A5
BORERIR R SRR E I . 7 © RS, DRI XS O R B SR, BT AR —A
RN ORAEAMER ) BUHCAT SRR AR B U0 75 2932 5 AT B9ATR " @0 e i R a5
F S RE oS, IR LS5 BT “ANHEIE 55"  (Obliegenheit), AU, FEMImATEL T,
B AT S5 MHRAEATHAR], A EE AR 32 A R IOl 4 01 R Fe it s By 8o M 2k

2. AR R R B A RAS TR g, IBA, FETHRLE LB R B U i R £5 5 SEAE N, B
IR I F I R . ROV E A B A A 3, R i s O FHEA T, X2 TR T2 A
T2y, AR R 5 Ah e A 45 . XA E SRR g, IR A R A SRR,
M B eSS F R THi%k, ©

ERETE R b, R PR B SO B DR AR A A R, (A A D U G A X 4y, S — A
R, BEEA A Mitverschulden, BF8 XU S ASA RGBT 5 R NS R S ARHCEE
VU IS0 5 4 R S b IR e, 44K Vorteilsausgleichung, J& T4 25 AHHCEENI R 25 ©

55 AP OULAE T R R, FE EA T e b, AR A MO E . 2R R LA A v
PIIREAR , He IR B Ry 250t i S5 R sl ARG, (R 55 592 Z558 1 O i
W) IR R PSRN T 5 A 3 SR Ay FR il T I A2 R A RN, AR 3 IR AN RGA o
ST UL RIS RN, e e (R ) 56 591 4%, WEit, 7ERRENE b, iR R e
B o DU Frie i s mope SCROm i 2 JE)

3.5 =R ULAR AR PR IR R, TR IS R MVES A K (contributory negligence), 7EFE[E VL LY /E

See generally Charles J.Coetz & Robert E.Scott, “The Mitigation Principle:Toward a General Theory of Obligation” ,69
Va.L.967(1983).

MRE: (MRBEZESKF) , %3527,

[£]1ABZFER, ZaReAL: (EREAREHMY (F 40, MRETEF, L T RFHMmA, 2009 F,
% 540 W

Guenter H. Treitel, Remedies for Breach of Contract(Courses of Action Open to a Party Aggrieved), International Encyclopedia
of Comparative Law(Chapter 16), Mouton, The Hague, and J.C.B. Mohr(Paul Siebeck), Tiibingen, 75(1976).

F. H. Lawson, Remedies of English Law, Butterworths,67 (2d ed., 1980).

E. Allan Farnsworth, Farnsworth on Contracts, Vol.III, Little, Brown and Company,220(1990).

Edward Yorio, Contract Enforcement: Specific Performance and Injunctions, Little, Brown and Company, 175(1989).

@O ©® ©O0 O

Guenter H. Treitel, Remedies for Breach of Contract(Courses of Action Open to a Party Aggrieved), International Encyclopedia
of Comparative Law(Chapter 16), Mouton, The Hague, and J.C.B. Mohr(Paul Siebeck), Tiibingen, 75,79-80(1976).
Guenter H. Treitel, Remedies for Breach of Contract(Courses of Action Open to a Party Aggrieved), International Encyclopedia
of Comparative Law(Chapter 16), Mouton, The Hague, and J.C.B. Mohr(Paul Siebeck), Tiibingen, 75,79-80(1976).
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Mitverschulden, 7E7:EEE B4 victim, 7EJG A0, B8R0 YH A S REE, B TS
A 3 e MR B 3 e AR AN 9 mG . © 2B DA L ST S I R M, A SEIN AR A A
BA I = S WS R T N

. BRERAXSHAE

PR S U] ) B B N AR IR R 55, R Z IR TR R, A AT RERE T4 NI E .
J& T 5 ), W] BEAE XA E AU 2 55 3 — 20 WA L RRBE SRRl o 40120, BB DSOS 18.2 S5 E:
CXIATTHFAERRGT, ALAE S O AT R BREE, 7EG B F N R 55 AT . AREER
— 5 i SO R IR AT A0 55 R, A BRI SO LR B ATk | s RS 55 T . 7

TR OSSP T NS : BB —, A S5 R (positive steps ) KBl 5 29 T2k
PR RAGOR; B, EREE YEAT A RGN T, JEA AR T AR Y, ArEp CaiE
76, S L X et T, SN IERY Kt 293 45 2¢ (unjustifiably augment the loss).
AT, EREBARENT, FA XS ANXAT . @ L, wiiidk X5 a5 U5 AR
YER LS5 PR

JIT V8 S A LS5 R OB Tt A AR 2 AR R RN - 1E SR FNT, I 550 A e ) R R A it
HISEHY, A AHAZRETEE, WIRRE 5 O B R 1 55, fltn, Tefng ., 2y, BOREfjEg
M55 54T Rz i, A AR BA S AR AT B RE T, AR EAN BT SRS AT kA, BRI E 5
EATIER IR X 55, B, ECZIT L ARG FER T, Hsz A (g ) HEAHE .
FEARSE GRS, KAz NS BA il 3 4 B B RE I AN SO B26 19 SC55 0 3B A0, Bl 2 s 2L B3 )
RS S HRRIRE ST, SFAITIR A BRI R MAE Sy 1, WA BT IR0 2R 1Y) L35

MG — RSB T IS e 5 A R 2 1Y 55, sz il T AT A AR E AT . FEARE AT
AITEOLR , X EATHIBR A ZSRAERS GEAS , 5L SR IR 451 2 AR AR X S FIAA B, Wi 401 2k 1) 55
B MTEE T IS G, BATIIRRAL THE AR ir, 5155 Nk 2ynt i BIZ1 S804 R 3 ik =S,
SEL DT RSN R RS TR W, BOE R B A SF A R BRIV R R AL 2y, TG A i
CRIE PN E

ADEAR IS, WEURAE I —Fh 55, RMEHO AR 55, WSPAT7 [ 55 At —Fh i
TEARMERA T, RVFSFATT | 55 ANRIE L IR T LBTAE, ARIEBIR I L 55, BrEm, denr
TESCHIREE . At B VS L T DABCRE P RS, ELHGSF200r / 55 NHKHE (R ) 575 580 4527 1 38 1
T2 WOCT M N — AN BEATIE G 55 SO BA TR SR S AT AE Ry, X5 AT AR IEA T,
BEATINHEZ MRS (—) B EECE RS EARRET; (Z) 6 iprr A TR kE T
HIBAT A S BE . TR O R B St ERANRRIEA T, SO IR AR T 9 = Y
TOUT , SFITT | 55 NATRHE 2 R B0 2% it

VAR AR BT T B BE 2 — 2, 7R AR Z 32400 (failure to accept ) ol SE AR Z 324} (failure
to deliver ) MIFLL T, ZHEANCEAETG LT T~ AR, EREAMRs, 5 2 2
i, ®Big, Z2EANEERMEE:, © B—ATZE R BRER, sl TRIME T, e
DONESJIRIR, 55 AR RTINS, X9l e R e R sl T PR HG G R AN T TR

@ Guenter H. Treitel, Remedies for Breach of Contract(Courses of Action Open to a Party Aggrieved), International Encyclopedia
of Comparative Law(Chapter 16), Mouton, The Hague, and J.C.B. Mohr(Paul Siebeck), Tiibingen, 76(1976).

@ Guenter H. Treitel, Remedies for Breach of Contract(Courses of Action Open to a Party Aggrieved), International Encyclopedia
of Comparative Law(Chapter 16), Mouton, The Hague, and J.C.B. Mohr(Paul Siebeck), Tiibingen, 76(1976).

® Guenter H. Treitel, Remedies for Breach of Contract(Courses of Action Open to a Party Aggrieved), International Encyclopedia
of Comparative Law(Chapter 16), Mouton, The Hague, and J.C.B. Mohr(Paul Siebeck), Tiibingen, 76(1976).
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A FITIE AR, i ARG EETAT . © 7l i 2 2 2 TR AR I & T2 75 368 24 ), 1
B id FH AR BPEARIE (standard of reasonableness). 7 Zdpill iR Je, B & 21 TR BRI &I,
AGFFEHEy, ©

WAk, TEARBE G, W R A I R A, @, B EE R @ E AR S "R AR S
NITSL BRI T AT, 298 B A A =g R AORE, LI TAE 7 A 5T ) BACE
Bl LTI R EAERITETE A 120 TR EAREN SR . SEPr b, HA FIRBESR AL M A R, X
SN FITCETE 120 THFERESUL T, TEHE ST, OAF HE = ANRIEFEAE, JH AR
TEBRESU . EHRARHETR OA TN, LA FBFRE A (RIE) 55 501 R, 78RO
BRIURIE G EH NN, CAFIMIPURERST, W A 55— AALSRIE 0 JE AR E SR By AN
T H A B JFA AL

MR BRI = ) B, B IR R ) 52 13K A2 NRESE B sl K e — Kok, FEiX
BOWBRIN, 2% 05 A S s BRI L g, ©

AR | S AEE RTS8 (available market ) R LAST BISCHERRAY, 223 (03K %2 At
LGS IR . TGS, L2 AE SB35, ©

S NGEARER T, K2 NESZ 0 /5 s oS b B e, mE sl e Lz ATE
B B R B ORI . X AEAEE TGS A AT A 5 SR BB RS T, &5
Mg e, ©

WX b (hedging ) 22 5 7T RE 23 ikt G sk 4 SE PR S8 SE TR R AR, 1Fx w22 B i 4 Ak vl 758 AR
J 3% NP D PR I EE R, RAESERR IR (RS R] ) sk NEgR, ARX g g kT
SRR, B4, SCRAS mEE 5 BN AT T A S A i 24 B Bk i — 3 oy — IF 1 i 2 oy R g ©
FL b, W upRE Gy R X S PR SE, A — 2 REAE R B 58 X v I ME o — XU 2 X w58 55 1)
XL ATREANFIEE, QI7E 2008 AFAR AT | T8 2 bl i o818 3 —Fh B, X Pt iess 5 52hamiiy
AFAIR, % i R R T R TEIEAT52 5 (PR T 3 S B Tl i @, Fotm] sl ) i
R AS B R

XFupAg Gk R s SR A OG0 MERZHE NRIIAIE T o, AT A4 Sy 5 30l 2 it
BRI NAIARANE 52 F N ARSI, #5502, WIS iA e HoA 6 B0 R 96 It #5775,
W AT BEB A SE it 2, ©

=\ BERmKER
(—) 1. E 4T (stop to performence)
— H—J7 85 A B R B X B R A SR At 8w i 4 I E B AT, e — 2D AR

WRYERE (FE—REM) FHLE, — NS A CHL&ER eIz, al DU il T Hom i 5% 32 i
TR BRI, AR A BT LLALE BT R R (55 2-704 2550 2 3K, 5 2-708 25355 2 30) o

Guenter H. Treitel, Remedies for Breach of Contract(Courses of Action Open to a Party Aggrieved), International Encyclopedia
of Comparative Law(Chapter 16), Mouton, The Hague, and J.C.B. Mohr(Paul Siebeck), Tiibingen, 75,79-80(1976).

Billeter v. Posell, 94 Cal.App.2d 858, 211 P.2d 621(1949); cf Edwards v. Society of Graphical > Allied Trades, [1971]Ch.354(C.
A).

MRE: (RRBEZESKF) , %117 Ro

MRE: (RRBEZESEF) , %123 W,

WRE: (RRBEZESHGF) , %124 W

MRE: (BRBEEERKF) , %203 W,

WRE: (BRBEELRF) , % 203—204 T

Andrrew Baker, LMAA Law Review 2010-2012. # 3| A4 R E: (HMEABESKF) , % 210211 Ro
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A%, ZFENMET DAL BT, tan, B4 77 THA AR FRoR G BT, Az
A LALRSEIB AT A S, ©

(=) #AK=H (make the subsititute contract)

ROE ISP 55 S NZ RIS AT AR, Tl B A 0 “mE ik , fiAGE
WA 245 (AT LR SR S, T L 2R MR T ) AR R i e 2 AR S B LAk i e . @
ZEMNEZ NS, AE A LN RIS O HE, tean, s N S8, Kz A
A DA AR PRI SE SRR AR S A AR R A8 AP B8 . AR SE 32 AAR AT ISR IBGE 44 it e ik s AR
WK, FIAT X A, T AT A R 48 2 8 DO S 32 A b nbe (3B (e —raikit) 552 —
715 45) o o, WERAZRANEHR, R FEFTLADI R — M E RS2 R AORE . QAR AT LR EGE 1)
12 )1 | AWl NI 5 1R S B = /Y |70 1 NI B N 1 R VA I = e e TR R 1111 S [ G
A2 FNGRMEN Ty, AR5 AT DO A N AR G R AR 25 AT FE T AR, tetn, — DR A2
JE N H AT AR EN 5 — 0338 Y ) TARVE AR SRR Tk 245, At mT DLk 6 i 2 2 DHL 7 A5 6%
BNy, © M8k, WAMRRFIG] ., © BRI, 323 AN YRS B 2 RSB AT A
JaSr BV T sl (S 0L3EE (G—raiki ) 55 2-712 256 13K, 208 1-713 RS 145 ) o WSRAER 4t
WA ARG, WS N2z R, Ik, AnSRSES2 AN SR SE S b e
WU AT DAARAS (IG5 E 00 1 AR At AR 0 S A TR AR SE I 1) . v PR SR i i I s R 11
BV 7R S T T S 4 T e A0 7T MR T #% . ©

(2) FA4T5E 47 HW A (renegotiation)

P SR A A T RIER, HhZz —R2ERIFEA (reinstate original contract), {HZ:
Xt IRA TR 25 St g ok, BIAZ 84 [R] ( contract be modified); iz — i1, — AN & R EAC R A TR
DISRAE N BAR 25 5, X B B RGN, © IR AL RE A B 27 R, BRI Y
HRHEME, A, BRSNS HIIAL Y, w)E TI%A GBI AT, X AE H G B 2940 3%
PERCE Uy 2552 BIRR M o —26 > AMRSS G R P A N Rz, 6 Wit 24 07 W A5 42 32 ot AN A ik
BRI W 32 % RO SRR 3R AR — A R AR F 5 SR eI SR EIA
MR, ZJERENERM I, B4, iz ntag sz, SRS R, A, GARELRIVERE 7R E
B2 WA ) R B T MR AN S H R 5T, R4, %R N B A I M, 5,
HOEEMEF, B A AR S R R B AN ™ . WG AT — Ui AR 25 i 2 Pl i 4 i 2
THTEY, S ek (HXIFIEEULRI 2 nT L8 KRB, MR, FrEm&ynmas, wps
TG ZER BN SR B AT 7 0 B R &R s, a0, FE AT R SR YA e e B A 28 kb, s
NEZORKAZ NIEZ W AR A, SR BRI Z N R AL . (B2, an Ak 524 T i [h) 5 3501
HRZAE, A, 3 NERESZ NS VE SR, B TR L 32 ) FAE A . @ AU K
By ST VT LA R AR O A B i, PR I R AR S R DR 1 3 294 T SR 3 R

@ [£]E XiMmRD: (ZEAR®) (BHF3M) , B, TARE, b PEBEKRFHRDE, 2004 5F,
% 802 Mo

Q RB%iEE, FIELRELHTHNEME, £ R Leinenger v. Sola,314 N.W.2d 39(N.D.1981) (“42k & Bty &4 9 T %,
REWE—KNFEZ T, XM LRIEX LFFEHEEIZA, RBMHESR L ENREIT B0
WS, BRTFE” ) o FR[EE XM EHMRE: (FELR%) (BHF 3K, % 803 A.

Q® [£IE Xtk E: (EXEAR®K) (RHHF 3 M), % 803 Ao

@ Gandall v. Pontigny, 171 Eng. Rep.119(K.B.1816); [ % ]E. {46 « AT E: (EBEAR &) (RHH3M) , % 803 Ro

® [£IE X EMRT: (EFEARX) (RBFH3M) , % 804 To

® MRE: (MERBEELHBFD) , £ 330—331 Ao

@ HRE: (MAEELHBF) , % 330333 Ao
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BRI, dB 2 TR, ©

(W) 4% /847 (continuing with performance)

FER LG, QRSB A TR LU B3l M e it o 71N, S2Wn i S NARZI N R 3832 NFRERIHITE A 7=,
WA, TERZ NELARE,  “TER T RGP DR RCE IR B B T4 B B LR B, FTRASE I A
7 A I AR e e Aok @,

M. EARIRKRIEIEE S 58 2 I

(=) i, #%

PR ML SR ISR R B 2805 Y, (R ) 25 591 2850 1k FR “SRIBUE it .
ST 17 AT LRSS SOE M2, AR5 L A & e

B, &SRB E IR TS 207 — b S N 2905 — M7 — R e P27 AL AL
AN BT I — AL, © 53— P, ARG AR TSR 207 (A 2% i HLE Sk 24 )7 A
0 TEEHFER, D—EPEA . S3ARURER AR, AR, ERF ), EAREIU Y
SRR L. ©

HR, WX FpE Y EORAEOR R, BRI k2T, HiEA T BB T AR R
WIXESEH . (R, X2 T AR IR AT, 1 B bl o 2 AR W SR S B X s . A AU,
52 NICTAMAEATRR A s, BRAR R AP 2 il . BRI T — S8R ok 2 5
AT AR R AR, AR R B TR R A 5o LN . (1) SPATRBOSER R Y
LS A ERCR (Ui RFREHUEEAR TR sk, PR R k) , BRRZ A, (A7Ef Lefg il
T RMERTAT AT AR AR (E BB AGRIRAR, HESFA TR BN TIHRKE ), WSS Tk iy 55 .
(2) SPATTIRE IR ) J7 NI ERE , ANZORSFATERIUN S = AR RN ; Ak, WERSFAT7 R = A
FERBAKEAE, I S AR, I EARBIFA T U S R EEEN RIER, B4, RAmE=
NIRRT R, AR TSR LS5 . (3) SFAT I i Ty AR e, AR
B N—E SR B, UORMN ™ BRI 5, AURHBIEIGESHE, KA TAER
T IR R E R A R S A Z A s RS A R, 52, AMRHAE LA BT X
PSR R Y LS50 (4) SP2YTT R R AT SRR, B0 midT Rl , AN SisR Ty 24977 B B FR
MR IO R (3, AFEORSFATTIRA L IR ST, MAGESRRZ A E e It SRR (5)
SPATT BRI 1  HE, ARELORSFAT LI A C 2 S BRI R U, Dhkisidsik
MR, BN, 7EdE BEPC ARG RIS, M NNARESIT T, S AR RIZIMR IS A
HAFIZ B EPC REL AR, AIB7 kN2 AR BT ik 20 RO AT R, AN, XM 223wl
AT ZIEIR) EPC ARE G FRR, W T CAFER AR ZHAMA L HHhEER . TG, Ak
LN TIEBR A A R Z 8]0 EPC AR ELE R, PIs HIEAT T IR I 55 o S, fERP S ATRZ R,
&Y G EARG RN R AE S, BN CFREE AR ) dhl YA A 2R, ©

B, B2 NIRRT 4 R R BRAR R FO R G, BEERP T B @, 832 K AS A 1A

WRE: (MABZEHF) , %342 Te

(E (G—AEk) %2704 55 28 [£]E XKD (FESR®) (RHFH IR , %809 Mo
WRE: (BRBZEHF) , %314 Te

See Smailes v.Hans Dessen(1906)94 LT 492;Darbishire v.Warran(1963)1 WLR 1067.

McAuley v.London Transport Executive(1957)2 Lloyd” s Rep.500; # R &T: (MMEBESHF) , % 315316 Wo
MRE: (RRBESEF) , %3130, % 317326 No

2B (ARETAE) (F2R) %350 5% 13; 1980 F (HABEHERTWAHE SR NL) (CISG) % 77 %; [ £ ]E. X
fe o e RE: (EFBESRE) (REH 3 M) , # 801 Re

OO®OOO
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FARBELS AR TR Al SR TS0 O S I 7, P58 50 22 S AT AP & BRIEH B R R AP
M2, AL S5 AT — AN R AR, 22 S0 mT AN A IR R 4ok 3k A, ©

TR vk b, — 05 275 A S P BTN Dy B AAS A ) 5 T3 R Ao 2 1, 3
—J7 0, AN BAT AT LG5 AT AR IE 3 22 B AR Z A A o An R DR 5 24 7 B PR 52 A B
AR 55 1 H AR B Rt B E A BEE R, XAE G, UAS IR N B 275 fEE AR
SR IOt 11 75 45 K P JF AU A it T B A A JOASORE I i 1) % AR U B o AR ik, s B AR 55
A SR BERER R, SURRBSEE A SRS, SR = AR IR A SRR TR
1, BGEIE AT RE 2 A SIS s R R RERELR iR R T 11 L I = s R, © B AL,
TERA BN, ZFH NEARIOE R BRI, FrLk, 25 AASERU R & Bk,
WONRIRAE, 2H NS R I, (I ERRZEAR G, ©

TERE, (HRREER) (2 ) B45HE:  “2FHANERBUT 2Rtk T F B .
S HNAT] LIAEA RIS . T HH ol s A T 00 e e i, ARERISIGA: (5 350 2855 130) -
R A NS A B AR AR T i, A0 SR A AT A A 12 21 5 — A~ i AR T8 A A AT X A48
IR REARAFIEES (26 350 2R Z ILBUMRUESS 3 2% ) o — AN THIEL U4 R BT B R0 Ty it A )™ R dhe o
HSIRAEHT, 5% P AN I G ke, Al AN B DR B 32 A AR SRAG A2 (57 350 28 2 SEAil it
Fak) o R, ZEINIFAPEORLRGA AT BULF K, AR IPUIRLE 22l HIR 32 NS S 19 1 |
KU BB O HE . © MBS, S ST AR e 4 R A S 3, IR B LA RIS B 52 1 )y
RORHE AR BA GHE, © TEH T b2y K2 NSRS SV it i 0 s B0,
WS HARE, GRS —REM ) WEEA R “wlbn . s, K2 AR R4 T8 8
HIrE 8 B K BV AN E W SO AR e o Bl Ak, IRICoR R o B UME I S A o2
W MG RSRA A —2, R FERGE A [ e A pl i & B A R o HRE IR
FAT, ARAZ T ANIAT T B (R AR RERE F AR )85 ot etk , IR 4, A 1 32 35T
At SR BB B 2, S AR ST AR G R 5 . AR B HERAE I B I P =2 A ©

ZENH T 55 N B R BUBER IR (O, R el R BN, A i i 29057 iR A T A B ot
RS, XPHE LTI, BT . A RFIGN SRR A EEA T, MR AT AHH]
I BEFILALIN B9 A G TR, X 2907 T 4R A RES BEIULBIRUR , AMET I A B i s 5
AU TT T, SRR 55 DRGSR OB A0 R ORI, AR T A sl =AY AR, ] LA B
FEH M2, FBATBEAA TR AR FIEES, B0, AT AR E R A Bk i, 11458, ©

TESEI B2 U 29 s AT 2 ORI TOL T , RGN RIMEZ 6195 NiE 2 2 BIFIB T IR A 5T,
DD A R A S 5 15 75 (R P B B e 2 A 5 (HAE U2 1232 5195 AN 29 Z ROTR 6155 AL
HYPREATHIS G, FIBA TR B LS5, VR R NXE. A B WA, S 2 555 A EIE
AN, BUAA TG ARSI L5 o K2 NFWiEZ, AR T LSz, KA IR ER
WEREW SRR T AT — B B P RRAE S, M H I —DEEA L 28 NI HrA b 2Rk T Bk,

O [£E X« mMkE: (KEGR®) (RHBFIM) , %807 Ao

@ Neumiller Farms v.Cornett,368 So.2d 272(Ala.1979).

®  Guenter H. Treitel, Remedies for Breach of Contract(Courses of Action Open to a Party Aggrieved), International Encyclopedia
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On the Mitigation Rule

CUI Jian-yuan
(School of Law, Tsinghua University, Beijing, 100084 )

Abstract: The obligation to mitigate the loss is an important part of the mitigation rule, which contains two
aspects: first, the plaintiff is obliged to take positive steps to mitigate the loss caused by the defendant’s breach
of contract to the minimum. Second, if the defendant performs the contract properly, the plaintiff’s actions are
appropriate; but if the defendant has already breached the contract and the plaintiff continues to perform these
actions, it will unjustifiably augment the losses caused by the breach of contract. The obligation to mitigate the
loss arises mostly from the law and may also arise based on the agreement of the parties. Mitigation measures can
be typified as the stopping of performance, making the substitute contract, renegotiation between the breaching
party and the non-breaching party, and continuation of performance. The type of mitigation measures taken by
the non-breaching party depends on the circumstances. The appropriateness of such measures should be judged
based on the perception of a rational and economic person, and the requirement for such appropriateness should
not be too strict. In terms of the procedure of judgment, findings of fact should be made based on the evidence
provided by the parties. As to whether the non-breaching should make advance notice about the choice of measure
to the breaching party, the prevailing view is that although notice is not fully negative, it is at best only one of the
factors, and may not be crucial in determining the reasonableness of overall conduct. Reasonable costs incurred by
the non-breaching party in taking mitigation measures should be compensated by the breaching party. If the non-
breaching party fails to fulfill the obligation to mitigate, it won’t be responsible for default but forfeits the right to
claim enlarged damages from the breaching party.

Keywords: Obligation to Mitigate, Obliegenheiten, Stopping of Performance, Making the Substitute

Contract, Renegotiation
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